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Edward Mountain MSP 
Convener 
Rural Economy and Connectivity Committee 
Scottish Parliament 
Edinburgh  
EH99 1SP 

�

__            23 February 2021   

Dear Mr Mountain 

EU EXIT LEGISLATION – PROTOCOL WITH SCOTTISH PARLIAMENT 
THE PLANT HEALTH, SEEDS AND SEED POTATOES (AMENDMENT) REGULATIONS 
2021 (PH/10)  

I am writing in relation to the protocol on obtaining the approval of the Scottish Parliament to 
proposals by the Scottish Ministers to consent to the making of UK secondary legislation 
affecting devolved areas arising from EU Exit.  

That protocol, as agreed between the Scottish Government and then Parliament, 
accompanied the letter from the Cabinet Secretary for Government Business and 
Constitutional Relations, Michael Russell MSP, to the Conveners of the Finance & 
Constitution and Delegated Powers and Law Reform Committees on 4 November 2020 and 
replaced the previous protocol that was put in place in 2018. 

I attach a Type 1 notification which sets out the details of the SI, The Plant Health, Seeds 
and Seed Potatoes (Amendment) Regulations 2021 (PH/10) which the UK Government 
propose to make and the reasons why I am content that Scottish devolved matters are to be 
included in this SI. Please note, we are yet to have sight of the final SI and it is not available 
in the public domain at this stage. We will, in accordance with the protocol, advise you when 
the final SI is laid and advise you as to whether the final SI is in keeping with the terms of 
this notification. 

On current plans Defra’s intention for this to be laid for sifting on 8 March as a proposed 
negative.  Despite the sifting process, regrettably Scottish Ministers will not have the full 28 
days before Defra considers it.  It was necessary to consult with the other UK administrations 
to ensure the targeted inspection rate for certain  regulated plant, plant products, timber and 
timber products from the EU countries, Liechtenstein and Switzerland for official control 
checks were set accurately according to the level of plant biosecurity they posed to GB; also 
that the technical amendments were correct. It was only just recently that Scottish Ministers 
were content to proceed with the notification process. 
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 I am copying this letter to the Convener of the Delegated Powers and Law Reform 
Committee.  
 
However, it would be helpful to have a response by 17 Mach 2021.  

 
 

Yours sincerely  
 
 
 
 
 

BEN MACPHERSON 
Minister for Rural Affairs and the Natural Environment 

 



NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 
THE PLANT HEALTH, SEEDS AND SEED POTATOES (AMENDMENT) 
REGULATIONS 2021 (“PH/10”) 

The notification is Type 1  
 
A brief overview of the SI  - The Plant Health, Seeds and Seed Potatoes 
(Amendment) Regulations 2021 – PH/10  

 
PH/10 introduces provisions in relation to three separate matters.  These are— 

1.  Amendments to plant health legislation using deficiency fixing powers (section 
8(1) and paragraph 21 of schedule 7)  under the European Union (Withdrawal) 
Act 2018 

a) The following EU legislation is amended by PH/10: 
 Regulation (EU) 2019/2072 establishing uniform conditions for the 

implementation of Regulation (EU) 2016/2031 (the Phytosanitary 
Conditions Regulation). 

 Commission Implementing Regulation (EU) 2020/1217 on a derogation 
from the Phytosanitary Conditions Regulations for specified plants 
originating in Japan and revoking Decision 2002/887/EC. 

 Commission Implementing Regulation (EU) 2020/1231 on the format and 
instructions for the annual reports of the surveys and on the formation of 
the multiannual survey programmes and the practical arrangements, 
respectively provided for in Article 22 and 23 of Regulation (EU) 
2016/2031. 

 
b) The following revocations are made by PH/10:  

 Commission Implementing Regulation (EU) 2020/1292   
 Commission Implementing Decision (EU) 2020 /1549 
 

The measures that apply under paragraph b) relate to pests of Agrilus 
planipennis Fairmaire and Pepino mosaic virus. These measures have now been 
moved to the annexes of the Phytosanitary Conditions Regulation. 
 
2.  Amendments to seed legislation using deficiency fixing powers section 8(1) 
and paragraph 21 of schedule 7 under the European Union (Withdrawal) Act 
 
PH/10 makes amendments to three pieces of secondary legislation in the area of 
seeds and seed potatoes.  These measures apply to England only.  Equivalent 
legislation has been made separately for Scotland in an SSI. 
 
 
 
 



3.  Introduction of provision in relation to frequency of official controls conducted 
on imports from the EU, Liechtenstein and Switzerland. 
PH/10 introduces provision under Articles 22(3) of the retained Official Controls 
Regulation (Regulation (EU) 2017/625) in relation to plant health.  This amends 
Commission Implementing Regulation 2019/66 and provides for a new scheme 
setting out the frequency of official controls to be conducted on certain plants, 
plant products on other objects being imported into GB from the EU, 
Liechtenstein and Switzerland.  
 
The SI is subject to the negative procedure and is due to for sifting  on 8 March 
to come into force on 29 March 2021. 

 
Details of the provisions that Scottish Ministers are being asked to consent 
to.  

 Technical amendments using deficiency fixing powers to be made to 
various annexes in the Phytosanitary Conditions Regulation to protect plant 
biosecurity 

 Deficiency fixes of EU Commission Implementing Regulations (EU) 
2020/1217 and (EU) 2020/1231 to make them operable. 

 Revocation of two pieces of EU legislation in relation to two pests. The 
contents are now incorporated into Phytosanitary Conditions Regulation by 
virtue of the deficiency fixing amendments in bullet 1. 

 Introduction of a new scheme relating to the frequency of official controls 
checks to be applied to certain plants, plant products and other objects 
imported into GB from the EU, Liechtenstein and Switzerland.  

Summary of the proposals 

1.  Amendment to the retained Phytosanitary Conditions Regulation   

These amendments are technical in nature.  The Phytosanitary Conditions 
Regulation was previously deficiency fixed by the UK SI, the Plant Health 
(Phytosanitary Conditions) (Amendment) (EU Exit) Regulations 2020 (PH/06). The 
Phytosanitary Conditions Regulation make operability changes and other 
consequential amendments to Commission Implementing Regulation (EU) 
2019/2072 establishing uniform conditions for the implementation of Regulation 
(EU) 2016/2031 on protective measures against pests of plants the (“EU Plant 
Health Regulation”) to ensure the continued functioning of plant health 
phytosanitary controls within GB and between GB and the EU at the end of the 
Transition Period.  

PH/06 made extensive technical fixes to the Phytosanitary Conditions Regulation, 
and incorporated into its annexes the contents of existing EU tertiary legislation 
and EU Emergency Decisions to ensure it became operable on IP completion day.   

PH/10 now makes further changes to the Phytosanitary Conditions Regulation.  
This includes correction of minor errors and the incorporation of the content of 
Commission Implementing Regulation (EU) 2020/1292 and Commission 



Implementing Decision (EU) 2020 /1549 that had been introduced by the EU too 
late to be included in PH/06. 

In terms of the UK’s new relationship with the EU, the UK-EU Trade and 
Cooperation Agreement makes provision in relation to sanitary and phytosanitary 
measures, informed by the WTO Agreement on the Application of Sanitary and 
Phytosanitary Measures (SPS Agreement), which envisages that the parties may 
take proportionate measures to address risks identified.  Consistent with the TCA 
and SPS principles, the new measures apply equitably to all trading partners, with 
technically justified requirements  

Further details in relation to the technical amendments made to the Phytosanitary 
Conditions Regulation are included in Annex A of this notification. 

2.  Deficiency fixes of retained EU Law  

PH/10 uses deficiency fixing powers contained in the European Union 
(Withdrawal) Act 2018 to make the following provision— 

 Amend Commission Implementing Regulation (EU) 2020/1217  on a 
derogation from Implementing Regulation (EU) 2019/2072 concerning the 
introduction into the Union of naturally or artificially dwarfed plants for 
planting of certain species Chamaecyparis Spach, Juniperus L. and certain 
species of Pinus L., originating in Japan, and repealing Decision 
2002/887/EC so that GB business who trade in these plants can continue 
to do so. 

 Amend Commission Implementing Regulations (EU) 2020/1231 on the 
format and instructions for annual reports on the results of the surveys and 
on the format of the multiannual survey programmes and the practical 
arrangements, respectively provided for in Articles 22 and 23 of Regulation 
(EU) 2016/2031, so that they are adapted to suit GB inspecting/survey 
requirements. 

 
The deficiency fixes made to these EU Regulations are minor in nature and include 
changing references of “Union” to “GB” or to remove references to “Member state”.  
The changes allow for the retained Regulations to operate effectively in Great 
Britain now the transition period has ended.  

3.  Revocation of EU legislation   

Commission Implementing Regulation (EU) 2020/1292 and Commission 
Implementing Decision (EU) 2020/1549 were introduced by the EU during the 
transition period at a time too late for their contents to be included in PH/06, which 
amended the Phytosanitary Conditions Regulation to enable it to operate 
effectively in Great Britain.  PH/10 now makes these changes, by revoking the two 
pieces of legislation and transferring their contents (as appropriately deficiency 
fixed) to the Phytosanitary Conditions Regulation. 

 

 



 

4.  Introduction of frequency of checks legislation 

After the end of the transition period, GB treats the EU as a third country.  This 
means that appropriate levels of official controls, conducted using a risk-based 
approach, are to be performed on imports from the EU.  PH/10 uses powers from 
the retained Official Controls Regulation (Regulation (EU) 2017/625) to amend 
Commission Implementing Regulation (EU) 2019/66 and introduce legislation, 
which stipulates the levels of performance of official controls checks on regulated 
plants, plant products and other objects imported into GB from the European 
Union, Liechtenstein, and Switzerland.  The targeted inspection rate is based on 
the level of plant biosecurity risk related to GB. The methodology used to calculate 
the rates of performance of the checks is the same as that used by the EU in 
relation to third country imports into the EU.  This is the first step in introducing 
targeted inspection checks for the EU, Liechtenstein and Switzerland.  Over time, 
goods will either be added or omitted from the list based on evidence of 
compliance/non-compliance and assessed by UK Plant Health Services.    

The rates and commodities are:  

 
 
 
Category 

Plant, plant product or other 
object 

Frequency 
of checks 

Cuttings, seedlings (except forestry 
reproductive material), young plants 
of strawberries or of vegetables, not 
intended for final users 

All genera 100% 

Bulbs, corms, rhizomes, tubers, 
(other than tubers of potatoes), not 
intended for final users 

All genera 100% 

Bulbs, corms, rhizomes, tubers, 
(other than tubers of potatoes), 
intended for final users 

All genera 10% 

Seeds, tissue cultures, not intended 
for final users 

Allium cepa L., Allium 
porrum L., Castanea Mill., 
Capsicum spp. L., 
Helianthus annuus L., 
Medicago sativa L., 
Phaseolus cocineus, 
Phaseolus vulgaris L., 
Solanum lycopersicum L., 
Solanum tuberosum L. 
(True potato seed); 
Vegetable seeds of Pisum 
sativum L. and Vicia faba 
L.; Seeds of oil and fibre 
plants of Brassica napus L., 
Brassica rapa L., Sinapis 
alba L., Glycine max (L.) 

100% 

Seeds, tissue cultures, intended for 
final users 

5% 



Merrill,  Linum 
usitatissimum L. 

Plants intended for planting (other 
than cut Christmas trees), not 
intended for final users 

All genera 100% 

Other plants intended for planting not 
specified elsewhere in this table, 
intended for final users 

All genera 10% 

Branches with foliage, parts of 
Conifers (other than Christmas trees) 

All genera 5% 

Tubers of potatoes 

Solanum tuberosum L. 
intended for planting (seed 
potatoes) 

100% 

Solanum tuberosum L. 
(ware potatoes) from 
Poland, Portugal or 
Romania) 

50% 

Solanum tuberosum L. 
(ware potatoes) from Spain 

100% 

Soil and growing medium, bark 
Bark of Castanea Mill., 
Conifers (Pinales), Juglans 
L., Pterocarya Kunth. 

5% 

Machinery or vehicles which have 
been operated for agricultural or 
forestry purposes 

Machinery or vehicles 
which have been operated 
for agricultural or forestry 
purposes 

5% 

 
This will ensure the continued effective functioning of the plant health controls 
within GB and between relevant third countries and GB.   It also ensures that EU 
goods are not being treated differently at the border from rest of the world goods.  
 
None of the amendments made by PH/10 confer powers to make legislation on UK 
or Scottish Ministers. 

 
Does the SI relate to a common framework or other scheme? 

No. 

Summary of stakeholder engagement/consultation 

In respect of the changes made using deficiency fixing powers, the majority are 
purely technical amendments as they either add, omit or substitute plant health 
conditions to protect GB and Scottish plant biosecurity and the amendments 
ensure a consistent approach to imports from third countries, including the EU.  



The targeted inspection rates are required to ensure that these goods from the EU, 
Liechtenstein and Switzerland are not treated differently to other targeted 
inspections on commodities from non-EU countries.  

Despite the fact that the amendments being introduced are technical operability, 
and not policy changes the UK Plant Health Services have engaged extensively 
with GB-wide stakeholders, such as The Fresh Produce Consortium and the 
Horticultural Trade Association from Summer 2020 to January 2021.  These 
engagements included a four feasibility testing sessions and a plant imports 
webinar where the different frequency of checks dependent on biosecurity risk 
were explained. All engagements were well attended by representatives from the 
Scottish industry and were supportive of the proposals to the frequency rates. 

The Scottish Government will also publish these rates and provide a mail shot to 
the importers of these goods, to remind them shortly before the charges will take 
effect    

A note of other impact assessments, (if available) 

No other impact assessments have been carried out and the UK Government do 
not intend to produce an impact assessment for the proposed regulations, in large 
the onus falls to the competent authorities of the importing country to make sure 
any goods being imported to GB meets these conditions. 

Summary of reasons for Scottish Ministers’ proposing to consent to UK 
Ministers legislation 
 
The provision to be made by the UK Government in PH/10 reflects the GB wide 
approach taken in the subject matter dealt with in the SI.  Scottish Ministers consider 
that consenting to the SI is the most effective and transparent way to make changes 
to address these issues at the GB level. Officials have worked with UKG to ensure 
the drafting delivers for Scotland’s interests and respects devolved competence in 
Scotland. 

Intended laying date (if known) of instruments likely to arise 

Under the current plans, Defra’s intention is to lay for sifting on 8 March.   

If the Scottish Parliament does not have 28 days to scrutinise Scottish 
Minister’s proposal to consent, why not? 

Although it is not certain at this stage when it will be laid, but on the basis, it will take 
10 days for this process, the expected date for laying is the 18 March meaning 
Scottish Parliament does not have 28 days to scrutinise.  
 
Due to the detailed technical nature of the frequency of official controls proposals 
and amendments to the import conditions, the GB administrations have only 
recently been able to agree their content. Therefore, it was only recently that the 
Scottish Ministers could be satisfied that this was the correct course of action and 
that the notification could proceed. 
  
Information about any time dependency associated with the proposal 



The amendments made by the proposed instrument ensure the continued and 
effective operation of the GB wide-plant health regime, including in relation to 
frequency of checks. For imports from the EU, Liechtenstein and Switzerland a 
revised fees structure for checks on these imports is contained in the Plant Health 
(EU Exit) (Scotland) (Amendment) Regulations 2021 an SSI that was laid in draft in 
the Scottish Parliament on 15 February 2021. This ensures that these goods can be 
charged from the 1st April and avoids adding any unnecessary costs to the taxpayer.  

Are there any broader governance issues in relation to this proposal, and how 
with these be regulated and monitored post-withdrawal 
 
No. 
 
Any significant financial implications? 
No.  

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Annex A  
 
Notification to The Plant Health, Seeds and Seed Potatoes (Amendment) Regulations 2021 
(PH/10): Additional information: 
 
Annex 2A List of provisional GB quarantine pests:  

(This list differs from EU as pest are relevant to GB only)  
 
Add 
 
 
 
 

Under heading: B Insects and mites: 

 Aonidiella orient:alis (Newstead) [AONDOR] 

 Eotetranychus sexmaculatus (Riley) [TETRSM]”; 

 Platypus apicalis (White) [PLTPAP 
 

Delete 
 
 
 

Under heading: C Viruses, viroids and phytoplasmas 
 Tomato yellow leaf curl Sardinia virus [TYLCSV] 
 Tomato yellow leaf curl virus [TYLCV0] 
 

Annex 3: 
 

List of Pest Free Area quarantine pests and GB pest-free 
areas:  

Entry: 

Thaumetopoea 
processionea L. 

[THAUPR] 

Adding: Central Bedfordshire (part of), Luton,”; South 
Bedfordshire; Stevenage and Uttlesford 

Annex 4 

 

List of GB regulated non-quarantine pests and their 
respective plants for planting 
 

Omit 

 

Under heading Fungi and oomycetes 
 Candidatus Liberibacter 

Annex 5 

 

Measures to prevent the presence of Regulated Non 
Quarantine Pests (RNQP) on specific plants for planting:  

Annex 5 Part C 

Amending 

  

Under Viruses, viroids, virus-like diseases and 
phytoplasmas; 

 Tomato ringspot virus [TORSV0] entry 

Annex 5 Part E 

Making edits to 
entries:  
 

Under Heading Bacteria  
 

 Xanthomonas euvesicatoria Jones et al. [XANTEU], 
 Xanthomonas gardneri (ex Šutič) Jones et al. 

[XANTGA] 
 Xanthomonas perforans Jones et al. [XANTPF] 
 Xanthomonas vesicatoria (ex Doidge) Vauterin et al. 

[XANTVE] 



Annex 6 Part B 

 

Adding 

List of high-risk plants, plant products and other 
objects from third countries which may not be 
introduced into Great Britain pending a risk 
assessment:  

 Israel, New Zealand and Serbia to certain plants 
due to receiving risk assessments.  

Annex 7 Plants, plant products and other objects originating in 
third countries which may only be introduced into 
Great Britain if special requirements are met: 

 This annex is where the bulk of  import conditions 
are stated; many plants/majority of countries are 
listed here as such will be updated frequently.  

Annex 10 List of plants, plant products and other objects to be 
introduced into, or moved within, GB pest-free areas 
and corresponding special requirements:  

 make corrections to account for additions in Annex 
3 

Annex 11 Part A 

 

List of plants, plant products and other objects and the 
respective third countries of origin or dispatch, which 
may not be introduced into Great Britain unless they 
are accompanied by a phytosanitary certificate, as 
referred to in Article 72(1) of Regulation (EU) 2016/2031 

 Entries relating to isolated bark and wood of, 
making it clear when and when it does not apply to 
EU member states, Liechtenstein and Switzerland 
and adding Canada  

Annex 11 Part C 

 

 

Deleting 

List of plants, together with the respective third 
countries of origin or dispatch, which do not require 
phytosanitary certificates pursuant to Article 73(2) of 
Regulation (EU) 2016/2031 

 Grain of Oryza spp. L. Any third country 

Annex 13 

 

 

 

Isolated bark 
adding 

List of plants, plant products and other objects for 
which a UK plant passport is required for their 
movement within Great Britain or for their introduction 
into Great Britain from a CD territory:  

 Juglans L., 
 Pterocarya L.. 

  

 



SI NOTIFICATION: SUMMARY 
Title of Instrument: 

The Plant Health, Seeds and Seed Potatoes (Amendment) Regulations 2021 “PH/10” 

Proposed laying date at Westminster 

Laying for sifting on 08/03/21 

Date by which Committee is to respond 

It would be helpful to have a response by 17 March  

Power(s) under which SI is to be made 

Section 8 of the European Union (Withdrawal) Act 2018 (c.16). 
 
Article 22(3) and 144 of retained Regulation (EU)2017/624 (the Official Controls 
Regulation) 

Categorisation under SI Protocol 

Type 1  

Purpose  - PH/10  makes the following provisions – 
 

1.  It amends various annexes of the retained EU law version of  Commission 
Implementing Regulation (EU) 2019/2072 (the Phytosanitary Conditions Regulation)by 
making further deficiency fixes which were not made in previous EU Exit SIs. 
  
 2.  It addresses deficiencies to two Commission Implementing Regulations (EU) 
2020/1217 and 2020/1231. 
 

3. It amends Commission Implementing Regulation (EU) 2019/66 to introduce of set 
frequency rates of checks for official controls conducted on regulated commodities which 
are being imported into GB from EU member States, Liechtenstein and Switzerland  and 
ensure consistency in plant health checks with commodities from non-EU countries. 
 

4.  It makes a number of amendments to secondary legislation on the  marketing of 
vegetable seed and seed potatoes.  This correction only relates to England and Wales 
only.  This was correctly implemented in Scotland secondary legislation.     
 

5.  It revokes Commission Implementing Regulation (EU) 2020/1292 and Commission 
Implementing Decision (EU) 2020/1549. 
Other information 

The SI aligns with the UKG and SG policy to continue to protect GB (Scottish) businesses 
who trade in plants, plant products, timber and timber products whilst  continuing to 
protect plant biosecurity.  It also reflects the commencement of  official controls checks 
from 1 January 2021 being carried out on regulated commodities imported from GB from 
member states from the EU, Liechtenstein and Switzerland by introducing set of frequent 
rates of checks. 

On current plans Defra’s intention is to lay this SI for sifting on 8 March.  Despite going 
through this process, it is with regret Scottish Parliamentary scrutiny of 28 days will not be 
made. It was not possible for the Scottish Ministers to notify the Scottish Parliament   of 
their intention to consent to this SI earlier as the content of the SI was just recently 
finalised by the UK devolved administrations that the set of frequency checks and the 
technical amendments were accurate. 

SG Policy contact: Yvonne Hay (Yvonne.Hay@gov.scot) 
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